
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



772 COLUMBIA LAW REVIEW 

In the case of The Ivy Courts Realty Co. v. Morton, 12 the plaintiff 
set up a contract and alleged breach thereof. The defendant set up 
another contract as the true one and after alleging performance of this 
latter contract, in so far as the plaintiff itself permitted, rested. This 
defense is clearly argumentative and was correctly held bad. But the 
court declared, obiter, that it was bad simply because it had failed to 
include a denial of the alleged contract and its hreach. It well saw 
that an admission of that contract would prove fatal. The solution of 
the court, however, does not seem the best. Proper pleading, it seems, 
would have required merely a denial of the alleged contract and breach. 
The contract claimed by the defendant to be the true one should have 
found no place in the pleadings, but would properly be introduced in 
evidence under the denial. 13 This type of case most clearly demon- 
strates the impropriety of an affirmative plea, where the matter is such 
that the defendant should introduce it under a denial of a material 
allegation of the complaint. 

It is necessary in this note to analyze merely these two typical 
decisions involving this point, for all of those cited might be classified 
with one or the other of those discussed. 14 In all of them the denial 
sought to be included was either of an immaterial allegation, and hence 
unnecessary, or one under which all of, the so-called affirmative matter 
should have been proved at the trial. 10 Hence, the case which the 
Appellate Division supposes, — one in which it is necessary to include 
a specific denial in an affirmative plea in order to render it available, — 
never exists. 

As to the argument of the Appellate Division that a change in the 
law of pleading, such as is here suggested, might be more appropriate 
at a time when an organized effort is being made to simplify the prac- 
tice, it is difficult to perceive its cogency. All law is subject to change 
by judicial decision and there seems to be no reason why this subject 
should be an exception or why the suggested change should cause any 
more confusion among lawyers than would any other. 

The Liability op a Municipality for Torts. — In discussing the 
liability of a municipality for injuries resulting from the negligence of 
its agents in performing their duties, it has become the practically uni- 
versal procedure of bench and bar to invoke these premises: "Where 
the injuries resulted from the exercise of a governmental function, the 
city is not liable to private action; but it is under a common law liability 

"(1902) 73 App. Div. 335, 76 N. Y. Supp. 687. 

"Quinn v. Pennsylvania R. R (1906) 114 App. Div. 663, 99 N. Y. Supp. 
980. 

"Thus, similar to the case of Dinkelspiel v. The New York Evening 
Journal are the cases of Haffen v. Tribune Ass'n., supra, footnote 2; 
Mendelson v. Margulies, supra, footnote 2; Soeurbee, Inc. v. Jatison Const. 
Co. (1918) 181 App. Div. 662, 168 N. Y, Supp. 842 and McDonald v. Press 
Pub. Co. (1916) 174 App. Div. 463, 161 N. Y. Supp. 356. Similar to the 
case of The Ivy Courts Realty Co. v. Morton is that of the Empire Trust 
Co. v. Magee (1907) 117 App. Div. 34, 102 N. Y. Supp. 9. And in several 
of the cases the proposition for which they are cited is mere dictum. See 
Enstein v. Einstein, supra, footnote 2; Empire Trust Co. v. Magee, supra. 

"This result was to have been expected. The allegation sought to be 
denied must be either material or not. _ If material, its denial is sufficient 
without an affirmative plea; if immaterial, its denial is unnecessary. 
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for its torts -while performing its corporate duties." 1 A fresh inquiry 
may show, however, that this analysis not only leads to difficulties 
in application, but does not adequately represent the policy which 
demanded its adoption. 

Clearly that policy is not in the TJnited States the infallibility of 
the sovereign. Nevertheless in many instances it is desirable that the 
municipality be immune. All authority agrees, for instance, on a 
complete absence of liability for failure to supply any or adequate fire 2 
or police 3 protection, for failure to maintain schools, 4 hospitals and 
poorhou'ses, for laxity in the enforcement of its laws and failure to 
pass proper legislation. 6 In these cases, although the plaintiff was 
injured under such circumstances as would allow him to recover were 
the city an individual or a private corporation, nevertheless there is no 
municipal liability. On the other hand, the city is almost unanimously 
held liable where it undertakes to operate a lighting plant or water 
system, 7 especially so where it sells these services to its citizens for 
profit. 8 The distinction is explained by designating the former gov- 
ernmental and the latter corporate functions. 

It seems clear that there are justifiable policies operating to grant 
the city immunity for its failure to legislate and for those acts which 
especially depend upon speed, force or quick decision for their effective 
execution ; where to weigh the possibility of liability would defeat the 
purpose of the act. Instances are seen in acts enforcing health regula- 
tions during epidemics, 9 acts of the police in the preservation of the 

'McQuillan, Municipal Corporations (1913) §2623. South Carolina is 
the only state which does not follow this rule. In Irvine v. Town of Green- 
wood (1911) 89 S. C. 511, 72 S. E. 228, the distinction between corporate 
and governmental functions was expressly rejected and the rule formerly 
laid down by cases in that state, that there is no liability of a municipality 
for the torts of its agents unless created by statute, is expressly approved. 
In rendering its opinion the court said, "The confusion which has re- 
sulted from the refinements and distinctions attempted by other courts 
with respect to the liability of _ municipal corporations for torts com- 
mitted by officers or employees is so great that it would be difficult, if 
not impossible, to deduce from them a rule which could be applied with 
confidence by the public or the bar. This is made apparent by the study 
of any well considered text or opinion on the subject such as the opinion 
of Chief Justice Gray in Hill v. Boston, 122 Mass. 344, 23 Am. Rep. 332." 

It might be well to note in passing that the rule exempting the munic- 
ipality for torts committed in the exercise of its governmental functions 
does not apply in the admiralty courts. See McQuillan, op. cit. §2624. 

"McQuillan, op. cit. §§2643, 2430; Dillon, Municipal Corporations (Sth 
ed., 1911) § 1660. 

'McQuillan, op. cit. §§ 2666, 2431 ; Dillon, op. cih § 1656. 

* McQuillan, op. cit. §2675; Dillon, op. cit. §1658. 

"Browder v. City of Henderson (1919) 182 Ky. 771, 207 S. W. 479; 
McQuillan, op. cit. § 2625. 

"Rose v. Gypsum City (1919) 104 Kan. 412, 179 Pac 348; McQuillan, 
op. cit. §2631. 

'Oklahoma City v. Hoke (1919) 75 Okla. 214, 182 Pac 692; McQuillan, 
op. cit. §2680. 

"See infra, footnote 13. 

"White v. San Antonio (1901) 94 Tex. 313, 60 S. W. 426; Allison v. 
Cash (1911) 143 Ky. 679, 137 S. W. 245; Having v. City of Covington 
(Ky. 1904) 78 S. W. 431. * 
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peace, 10 and acts of the fire department while engaged in the protection 
of property. 11 But no policy interferes with allowing an employee 
of a municipal lighting plant to recover against the city for injuries 
resulting from defects in the construction or maintenance of the 
plant. 12 Such opposing sets of cases show the result which the distinc- 
tion between governmental and corporate functions was intended to 
further. 13 

Does any policy guide the application of the distinction to the 
myriad of cases between the two extremes discussed above? Where 
a fireman was injured in the performance of his duly due to the negli- 
gence of the fire chief in housing the engine in a defective shed, 14 where 
a citizen was struck by a brick falling from a court house negligently 
allowed to be in disrepair, 10 where a child was killed because of the 
negligence of the city's agents in burning garbage 16 — in all these cases 
there was no liability because, the courts said, running a fire depart- 
ment, maintaining a building for public offices, and burning garbage 
are governmental functions. Yet where an injury resulted from the 
explosion of a defective fire engine boiler, 17 from the negligent main- 
tenance of a park, 18 and again from the unsafe condition of a fire sta- 
tion, 19 the municipality was held liable merely because it was exercis- 
ing a "corporate function" without reference to the absence of a policy 
operating to exempt it. And yet the ordinarily intelligent layman, 
unburdened with the technicalities of the law, would believe that the 
city was acting in its governmental capacity as much in the latter group 
of cases as in the former. It is hard to see in these cases anything but 
an arbitrary application of the distinction between governmental and 
corporate functions, uninfluenced by any consideration of reason.^ 

The bases of application offered by the courts are neither consistent 
nor convincing. A distinction has been drawn by some courts that 

"dayman v. New York (1907) 117 App. Div. 565, 102 N. Y. Supp. 661; 
Craig v. Charleston (1899) 180 111. 154, 54 N. E. 184. 

"Mayor, etc. of the City of New York v. Workman (1895) 67 Fed. 
347; Shanewerk v. City of Fort Worth (1895) 11 Tex. Civ. App. 271, 32 
S. W. 918; Davis v. City of Lebanon (1900) 108 Ky. 688, 57 S. W. 471. 

"Liability in such a case would not be likely to hinder the administra- 
tion. On the contrary, it would tend to make the management of the 
plant more careful and efficient. 

"Even in these extreme cases the policy behind the distinction is over- 
looked in the application of a collateral rule, which has strong authority, 
to the effect that even if a duty is primarily a governmental one, it is 
converted into a corporate one where it is being conducted for profit. See 
McQuillan, op. cit. §§2672-74. How this added element of profit affects 
the desirability of imposing a liability on the city is not clear. 

"City of Hattiesburg v. Geigor (1918) 118 Miss. 676, 79 So. 846. 

"Finkelstein v. City of New York (1918) 183 App. Div. 539, 169 N. 
Y. Supp. 718. 

,0 Snider v. City of High Point (1915) 168 N. C. 608, 85 S. E. IS. 

"City of Lafayette v. Allen (1881) 81 Ind. 166. 

"Pennell v. Wilmington (1906) 23 Del. 229, 78 Atl. 915; Canon City 
v. Cox (1913) 55 Colo. 264, 133 Pac 1040. For a discussion of the recent 
tendency toward considering the maintenance of parks a governmental 
function, see (1920) 20 Columbia Law Rev. 687, 688. 

^Walters v. City of Carthage (1915) 36 S. D. 11, 153 N. W. 881. 
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an act is governmental -when the duty of performing it is imposed by 
the state; corporate when its performance is optional -with the city. 20 
Others have held that if the city derives a profit from the performance 
of the duty, it is acting in its corporate capacity; otherwise it is acting 
in its governmental capacity. 21 A third basis of distinction suggested 
is that in determining to do an act a city exercises a governmental 
function; but that in doing the act, it exercises a corporate function. 22 
Still a fourth distinction is that a municipality is liable for the torts 
of its agents in the performance of a public duty if they are specially 
employed to superintend the particular work for the city, and are not 
acting generally in the capacity of public officers provided for by law. 23 

So deeply rooted in the law is this purely terminological difference, 
however, that courts by refusing to give it up often force themselves 
through the most illogical and circuitous reasoning to reach a result 
dictated by their sense of policy. Thus in the case of Fowler v. City of 
Cleveland (Ohio, 1919) 126 N. E. 72, it was held that the city was 
liable for injuries to one who was run down by a negligently driven 
fire engine returning from a fire. This decision is contrary to prac- 
tically every previous decision in the country. 2 * The court evidently 
saw no reason of policy for refusing to allow the plantiff to recover, 
but, laboring under the yoke of the "governmental function", were 
forced to reason that the determination that the city should have a fire 
department is a governmental function, but that the act of driving the 
engine was an exercise of a corporate function. 

In an opinion concurring in result, Wanamaker, J., advocated wip- 
ing out municipal exemption from liability in all cases. 25 It is con- 
tended that this last suggestion, made very probably by one weary with 
the subtleties and ultradistinctions of the law, is both unnecessary and 
undesirable, and that a satisfactory working rule can be reached without 
taking this radical step. Would not the desired result be attained if the 
liability of a municipality for torts were the same as that of a private 
corporation with one exception, — where an outstanding policy (and 
several such have been indicated in this discussion) demands the exemp- 
tion of the city. Under such a rule a fire engine might be driven to a 
fire with such speed as to amount to recklessness without imposing on the 
city a liability for resulting injuries. Tet it would by no means follow 
that one injured by the same engine returning from the same fire 

M Boise Dev. Co. v. Boise City (1917) 30 Idaho 675, 167 Pac. 1032; 
McQuillan, op. cit. § 2623. But see the opinion of Bruce, C. J., in Moulton 
v. City of Fargo (N. D. 1918) 167 N. W. 717, 720: "There is no good 
reason why a liability to a private action should be imposed when a munic- 
ipality voluntarily entered upon such a beneficial work and to withhold it 
when it performs the service under the request of an imperative law". 

^See supra, footnote 13. 

22 Fowler v. City of Cleveland (Ohio, 1919) 126 N. E. 72. 

^Mulcairns v. City of Janesville (1886) 67 Wis. 24, 29 N. W. S65. 

M See the dissenting opinion of Jones, J., in Fowler v. City of Cleveland, 
supra. 

25 "The whole doctrine of immunity given to a sovereign state was 
based upon the assumption of the divine right of kings — a king can do no 
wrong; he is infallible; or, if he do wrong, no subject has any right to 
complain. This doctrine has been shot to death on so many different 
battle fields that it would seem utter folly now to resurrect it". Fowler v. 
City of Cleveland, supra, at p. 77. 
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would be without a remedy. As the law stands to-day, the city would 
be deemed to be exercising a governmental function in both cases, 
although no policy operates to exempt it from liability in the latter 
case. To apply the same rule to both cases simply because both injuries 
resulted from the acts of the same city department seems to be a most 
unreasonable conclusion. 

Clauses in Contracts Excusing Default in Performance. — The 
increasing prevalence of clauses in contracts providing for exemption 
from liability because of inability to perform, or relieving one from 
the obligation to perform, under specified conditions or in circum- 
stances "beyond the control" of the defaulting party, has been calling 
more and more for a consistent definition by the courts of their attitude 
toward such clauses. The pronouncements of the courts have rep- 
resented diverse views of commercial understanding, which ultimately 
influences the interpretation of contracts. Some courts have been 
generous to the party setting up such clause as a defence for non- 
performance, 1 recognizing that a change of circumstances might make 
performance commercially impossible and, therefore, afford a ground 
for avoiding the obligation within the meaning of the usual clause. 2 
The same 3 and other courts have at times subjected these clauses to a 
most stringent interpretation unfavorable to the party asserting them, 4 
narrowly limiting, by the rule of ejusdem generis, the phrase, "other 
causes beyond our control", to the specific causes that might have been 
mentioned. A number of courts, in permitting the defaulting party 

"See Peter Dixon & Sons Ltd. v. Henderson, Craig, & Co. (Ct. of App. 
1918) 118 L. T. R. 328; Tennants (Lancashire), Ltd v. C. S. Wilson & 
Co., Ltd. [1917] A. C. 49S, reversing [1917] 1 K. B. 208; Stein v. Chemical 
Importing & Mfg. Co. (1916) 55 N. Y. L. J. 285, aff'd (1917) 178 App. 
Div. 892, 164 N. Y. Supp. 1115; Weber v. Collins (1897) 139 Mo. 501, 41 
S. W. 249; cf. Carolina Spruce Co. v. Black Mt. Ry. (1917) 139 Tenn. 
137, 143, 201 S. W. 154. 

2 See the dissenting opinion of Neville, J., in Tennants (Lancashire), 
Ltd. v. C. S. Wilson & Co., Ltd. [1917] 1 K. B. 208, 219, and especially 
the majority opinions in [1917] A. C. 495, 509. Cf. Davis v. Columbia 
Coal Mining Co. (1898) 170 Mass. 391, 397, 49 N. E. 629. 

'See Bolckow, Vaughan, & Co. (Ltd.) v. Compania Minera de Sierra 
Minera (K. B. Div. 1916) 32 T. L. R. 404. (The threat of intensive sub- 
marine warfare caused a scarcity of tonnage and a subsequent rise in 
freight rates, so that if the defendants were to perform they would have 
had to give away their goods and lose 2s. 6d. a ton on each ton delivered; 
nevertheless, the defendants were not excused) ; S. Instone & Co. (Ltd.) 
v. Speeding, Marshall & Co. (K. B. Div. 1915) 32 T. L. R. 202 (Owing 
to the war and the enlistment of miners, the price of coal rose 88 per 
cent; the court said that the price had not risen sufficiently to entitle the 
defendants to suspend deliveries^ ; cf. Greenway Bros. (Ltd.) v. S. F. 
Jones & Co. (K. B. Div. 1915) 32 T. L. R 184. 

*See Standard Silk Dyeing Co. v. Roessler & Hasslacher Chemical Co. 
(D. C. 1917) 244 Fed. 250 (The word "war" was said to refer only to 
America's entrance into the war and not to the contingency of a British 
order in council cutting off the supply from Germany.) ; Cannistraci v. 
James Chieves & Co. (1917) 165 N. Y. Supp. 933; cf. B. P. Ducas Co. v. 
Bayer Co. (1916) 163 N. Y. Supp. 32. 

5 See Davids Co. v. Hoffmann-La Roche Chemical Works (1917) 178 
App. Div. 855, 166 N. Y. Supp. 179, reversing (1916) 97 Misc. 33, 160 
N. Y. Supp. 973; Standard Silk Dyeing Co. v. Roessler & Hasslacher 
Chemical Co., supra, footnote 4. 



